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THE TRIAL CHAMBER of the Extraordinary Chambers in the Courts of Cambodia (“ECCC”),
BEING SEISED of Case File No. 001/18-07-2007-ECCC/TC pursuant to the “Decision on Appeal
Against the Closing Order Indicting Kaing Guek Eav Alias Duch,” rendered orally by the Pre-Trial
Chamber on 5 December 2008, and filed in Khmer on 9 December 2008 (“Decision”);

HAVING RECEIVED the “Notification” of the death of Civil Party D25/24!, including a request
to the President of the Trial Chamber to recognize the right for the husband of Civil Party D25/24 to
act as Civil Party on behalf of his deceased wife, filed in Khmer and English on 23 January 2009 by
the Lawyer of Civil Party D/25/24 (“the Motion”);

HAVING CONSIDERED the submissions made orally by the Parties during the Initial Hearing
held on 17 and 18 February 2009,

PURSUANT to Rule 23(1) and (2) of the Internal Rules;

BACKGROUND AND FINDINGS:

A. BACKGROUND:

1. On 23 January 2009, Civil Party lawyer Ms. Ty Srinna (Group 1) filed a motion informing
the President of the Trial Chamber that one of her clients, Civil Party D25/24 who had filed
an application before the Co-Investigating Judges and been recognized as Civil Party in case

No. 001/18-07-2007/ECCC/OCI, which is now Case No. 001/ 18-07-2007/ECCC/TC2, had
died on 27 December 2008.

2. By the same motion Ms. Ty Srinna asked the President of the Trial Chamber to recognize
the right of the husband of her late client to act as Civil Party on her behalf.

3. This request was renewed orally during the Initial Hearing. The Civil Party lawyers (Group
1) submitted that before her death, Civil Party D25/24 had thumb-printed a delegation to her
husband, of all her rights to participate in the ECCC proceedings, as she could no longer be
involved. Civl Party D25/24’s death certificate dated 12 January 2009, the delegation
mentioned above and the family registration book N° K02629 are attached to the Motion.

4. The lawyers submitted further that if there is no relevant rule in the Internal Rules, the

22 5838

' Document E2/5/1
2 Letter of the Greffiers of the Co-Investigating Judges dated 6 August 2008, Document E2/5/1.5
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event is already contemplated, and where the successor of a deceased civil party must

inform the investigating Judge whether he/she intends to continue the civil action.

5. During the Initial Hearing the other parties were invited to respond to this submission. The
international Lawyer of Civil Party Group 4 submitted that in the current situation, the issue
is whether the husband can join the civil action as his late wife’s successor, or whether he
can apply directly if he has also suffered personal damage. In his view the latter option

prevails in the current case.

6. The Civil Party lawyer for Group 1 reiterated that the primary application is to authorize the
husband to continue, as the successor of his deceased wife and on her behalf, the civil action
begun by her. In the alternative, he submitted that the husband had also suffered harm and

should therefore be allowed to participate in the proceedings as a Civil Party.

7. No further submissions were made by other Civil Party lawyers, by the Co-Prosecutors, or

by the Defence.

B. FINDINGS:

8. Civil action is normally introduced before the Civil Courts; its exercise before Criminal
Courts is an exceptional right and must therefore be interpreted strictly within the limits
defined by the law”. The exceptional nature of this right is reinforced where the civil action
is before the ECCC, which, under Rule 23(1) entitles victims to seek only “collective and
moral reparations”. This limited right given to Civil Parties clearly distinguishes their

action from civil actions brought before other Civil or Criminal Courts.

9. It is for the victim to decide if he/she intends to join a criminal proceeding as a Civil Party.
As a Civil Party’s right and obligation is to support the prosecution and to participate in a
criminal trial where an accused may be convicted and sentenced this must be a personal
decision. Clear expression of such intention is also essential when the Civil Party seeks

moral reparations which are founded exclusively on a personal perception of what is

appropriate.

10. Although the Internal Rules have not expressly foreseen a situation where a victi

the deceased party to continue the civil action:

3 French Cour de Cassation Criminal Chamber, 9 November 1992.
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- Article 254 of the 1965 Cambodian Code of Civil Procedure establishes a
particular procedure before the Investigative Judge to enquire if the successor of a

deceased Civil Party intends to continue the civil action initiated by that party;

- Article 173 -2 (a) of the 2006 New Cambodian Code of Civil Procedure provides
that in the case of the death of a party “the heir of the decedent party, or the person

bound by law to maintain the action, ... shall succeed to the litigation.”;

- Article 16 of the Code of Criminal Procedure provides that “in case of death of a

victim, a civil action may be started or continued by his successor”.

11. The last provision, requires that, in order to obtain moral reparation, the successors of a dead
victim who intend to act on behalf of this party must demonstrate that he or she has filed a
Civil Party application.

12. In the absence of proof that a Civil Party application has been filed by a victim, successors

can act only for themselves to seek reparation for personal damage arising from the death of
thevictim, and the death must be linked directly to an offence with which the accused has
been charged.

13. In the present case, having seen the motion and attachments, it is clear that Civil Party
D25/24 filed an application and was recognized as a Civil Party. It has also been established
to the satisfaction of the Chamber that her husband is her successor. Consequently, the Trial
Chamber accepts the Motion and states that Civil Party D25/24’s husband is authorized, as
successor and on behalf of his deceased wife, to continue the civil action introduced in case

No. 001/18-07-2007/ECCC/TC.

DECISION:

FOR THE FOREGOING REASONS:
THE TRIAL CHAMBER ACCEPTS the Motion; and

DECIDES that the husband of Civil Party D25/24 is authorized, as successor and on behalf of his
deceased wife, to continue the civil action introduced in case No. 001/18-07-2007/ECCC/TC. ﬁ‘. N2

Phnom Penh, 13 March 2009
i uf the Trial Chamber

Nil Nent:
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