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(Extracted from page 38 onwards of the transcripf)
MR. PRESIDENT:

Please, sit down.

We would like to continue the hearing. We would like to invite Judge Downing --

JUDGE DOWNING:

| address this question to both counsel - or, all Counsel, if we Iook/a/tﬂRuIe Z&E ‘

%.

proc

ge ,edlngs\starf; thedudges have given this warning. This is then sufficient. It is not necessary
O

within Civil w\@@emind this rule, neither in Cambodian law and neither in French law; and French

law has inspired it. We have mentioned this as the beginning of the proceedings, and we consider

that it's done for the whole proceedings.

On the other hand, it was necessary to be done at the stage of the Pre-Trial Chamber, as it was done

yesterday morning. It will be necessary to do it again each time the charged person will appear
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before new Judges, including the Trial Chamber. | am confirming that when the Co-Investigating
Judges have given the warning, we consider that this warning is given for the whole proceedings.
JUDGE DOWNING:
What are we then to do with the rule that says “at every stage of the proceedings™?
MR. ROUX:

The first stage of proceedings of the procedure is the proceedings, inves n. The information

about this rule was to be given at this very moment. The second stage of progeedi the appeal

haven't gone into a new sta
JUDGE LAHUIS:
Iment when the Court decides in a later stage

mean something different?

to say. If we do not do it, then | will express myself.

JUDGE DOWNING:

If we have a situation where we have an unrepresented person, and they have an interview, for
argument’s sake, on the 31st of July and the warning; they are informed of their rights on that day.

Then, their next interview is a month later and no warning is given because it's at the same stage.
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Then the next interview is another two weeks later, no warning or information is given. Are we in a
position where it can be said that the fundamental right to remain silent has been truly informed or

given to that person, because they may have forgotten what occurred two months ago.

Our concern is that it is a fundamental right, and being fundamental it may be that you have to be

reminded of it so that you do not forget.

MR. ROUX:
As for me, | consider that when the text is mentioning “at evel

beginning of each stage. But if the Chamber deems th

fence lawyer’. We inform the charged person

uestion the charged person without the presence

this Court. BUt, it is my understanding — and this is what we have been advised - that Article 21(d)

means “stages of proceedings” as my colleague has pointed out.

| am not aware of the practice in other Civil Law jurisdictions. | am certainly aware of the practice in

the Common Law jurisdiction; and | am certainly aware of the practice in international law.
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A word of caution: Obviously, if an accused would be unrepresented once charged, if the Prosecution
were to be present, we would certainly invite as positively as possible to err on the side of caution and
to make sure that any apparent waiver to the right to be represented and the right to be silent was
informed; that is, that these rights were made very clear to the person unrepresented. Because — and
| will close on this — it is also the practice in all jurisdiction to recognise that the judicial process must

be satisfied that whatever decision is made has been in an informed way and. it is the right, certainly of

people charged even with the most serious crimes, to proceed according to wh: lieve are in
their best interests.

MR. ROUX:
Please refer to Rule 58 of the Internal Rules, pin

. y
person can only be questioned/interviewed in t

presence of his Def

MS. CHEA LEANG
| would like to participate and would like to respond fo the question of Judge Downing: one, relating to
“must inform at every stage”. | think that this point is related to the Article 57 of the Internal Rules,
and also 143 of the Criminal Code that we have applied: In case of necessary from one stage to

another the Co-Investigating Judges will inform the charged person when he first appears. So | think
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1 it is the same, like it is raised by the international lawyer. So this problem is still under the stage of
2 investigation. So the role of the Investigating Judge who has to point out this time the charged person

3 of his right.

5 | believe that | do not oppose the Judge if he thinks a request for sure to inform the charged person of

6 this information at every stage.

10
11

12

Sary,

13

14

15

16

17

18

19

20
21 mean, also, . en the Pre-Trial Chamber is dealing with different appeals from the same charged
22 person?

23 MR. ROUX:

24 We can ask ourselves the question, since we are not dealing with the same subject as the Co-

25 Investigating Judge. “Proceedings” is of course, only one stage of proceedings. The Pre-Trial
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Chamber examines appeals on different issues, and we could agree that it would be preferable that
for each appeal the Pre-Trial Chamber takes the precaution to remind the charged person of his
rights. On the other hand, regarding the appeal that we are dealing with today, if next week there
would be a new hearing, then it wouldn’t be necessary if it has already been done.

JUDGE LAHUIS:

Another question: The Court has read that, in the initial appearance, Mr. Quch was present and he

As my colleague did, | also w:
JUDGE DOWNING:
nd. Part of the response that | would like is a

n. Because, if we look at Rule 21 and Rule 57, it refers

MR PETIT: ¥
Can | just, perhaps for the sake of entertainment, point out that the French version of 21.1(a) says
“‘Cambodian lawyers or foreigners”, not “and foreigners”. 21.1 (a) says, in French, (no interpretation).
JUDGE DOWNING:

In the French, “either a national or a foreign lawyer,” but not both. So this makes it embarrassing at
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this stage if we applied the French? s that right? Sorry, the word “or’ should perhaps be interpreted
as conjunctive rather than disjunctive in the circumstances.

MR. PETIT:
Could | ask, just for the sake of confusion this time, what the Cambodian says?

MS. CHEA LEANG:

I just read the Cambodian language. We use “and” not “or*, because the

eans "“in each case’,

and when it says “and”, we need both. So we would like to request to the committee ¢f.the Internal

/5/

-

MR. PETIT:
The notice h at you see mentioned with relations to Mr. Roux made by me at the hearing was in line
with my stated position that there must be a substantive and the appearance of equality of arms, and
that, therefore, Maitre Roux, not having been sworn in and therefore not having the right of audience
in front of the Co-Investigating Judges, | took the position that it was not appropriate for me to have or

to take that right of audience. | can't say that | miss the good old days.
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However, | would like to point out, and for clarification, that it is our position that the right of the
accused is that of being represented by counsel of his choice within the framework set up, be it an
international one, a national lawyer, or both. What itis, it is a right and it can be exercised and should
be exercised in an educated manner as freely as the rules allow.

JUDGE LAHUIS:

Just for the record, then, Mr. Roux was present during the adversarial hearings, because | cannot see

that in the records?
MR. PETIT:

Yeah, he was present. | will refrain from commenting o
MR. PRESIDENT:

The hearing would like to take a break for 15 rson can stay. And,

after than, when we return from the b
MR. PETIT:

Still a question (microphoes ovel

N

JUDGE DOWNING:

have to rerﬁa confidential. Thank you. Itis submitted to the process registry. The address would
be transmitted to the process registry.

MR. PRESIDENT:

Please, we would like to take 15 minutes’ break.

(Court recesses from 1345H to 1405H)





