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Reference is made to the Supreme Court Chamber’s oral decision of 17 November 2015, in
which it instructed the DSS to appoint standby counsel for NUON Chea as soon as possible.
The purpose of the present Memorandum is to further detail the instructions given to the
DSS, in order to ensure an adequate and expeditious fulfillment thereof.

I wish to recall that it is this Chamber’s view that the legal framework applicable to
proceedings before the ECCC indicates that, when appearing before the Supreme Court
Chamber, an accused in a case involving a felony must be assisted by a lawyer, and that,
therefore, a lawyer for the accused must be present in the courtroom throughout the appeal
hearing, independent of the accused person’s possible wishes to the contrary.

At the appeal hearing held on 17 November 2015, National Co-Lawyer for NUON Chea, Mr
SON Arun — who was the only Co-Lawyer representing NUON Chea at the hearing —
abandoned the courtroom, in spite of this Chamber’s clear, direct and reiterated instruction to
remain present. His absence prevented the appeal hearing from continuing as scheduled,
leaving this Chamber no choice but to adjourn proceedings. In light of Mr SON Arun’s
conduct and in order to avoid future adjourments, the Chamber decided to order the
appointment of a standby counsel for NUON Chea, so that, should the Accused be lacking
proper legal assistance when appeal hearings resume, such mandatory in-court assistance may
be provided by a court-appointed lawyer.

The role of the standby counsel will not be that of replacing NUON Chea’s chosen lawyers.
His or her responsibility will be to prepare and maintain capacity to take over the defence of
NUON Chea during the appeal hearings before the Supreme Court Chamber, should NUON
Chea’s International and National Co-Lawyers fail to be present in the courtroom when the
hearings resume, or absent themselves in the course of the hearings. Accordingly, standby
counsel shall attend all appeal hearings in Case 002/01, shall be independent of the present
Defence team for NUON Chea and shall not consult with, or take direction from, NUON
Chea, unless so ordered by this Chamber. Standby counsel will, upon reasoned request, be
granted adequate time to familiarise him or herself with the case, with particular reference to
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the judgment of the Trial Chamber in Case 002/01, NUON Chea’s and KHIEU Samphan’s
respective appeal briefs, the Co-Prosecutors’ and Civil Party Lead Co-Lawyers’ respective
responses, as well as the Co-Prosecutors’ appeal brief. Standby counsel will not be granted a

right of audience until this Chamber has directed him or her to take over the defence of
NUON Chea.

I envisage that this role would be better served by a national lawyer, assigned from the list
mentioned under Internal Rule 11(2)(d)(i), preferably demonstrating an established
familiarity with proceedings before the ECCC.

I direct that DSS conduct this appointment process as expeditiously as possible and that the
DSS report to the Supreme Court Chamber on a weekly basis the progress in the enactment of
its instructions regarding appointment of standby counsel, with the first report due on
Tuesday, 1 December 2015.

I further direct the Office of the Administration to provide any such support as needed to give
effect to the Chamber’s instructions to appoint standby counsel.



